
HISHAM HAMED, derivatively, on behalf )
of SIXTEEN PLUS CORPORATION, )

)
Plaintiff, )

)
VS. )

)
FATHI YUSUF, ISAM YOUSUF and )
JAMIL YOUSEF, )

)
Defendants, )

)
and )

)
SIXTEEN PLUS CORPORATION, )

)
a nominal defendant. )

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

DEFENDANT FATHI YUSUF'S MOTION FOR LEAVE TO FILE A SUR REPLY
TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT

Defendant, Fathi Yusuf ("Mr. Yusuf'), through undersigned counsel, pursuant to Local

Rule of Civil Procedure 7.1(a) and Superior Court Rule 71, hereby moves for leave to file a sur-

reply to Plaintiff, Hisham Hamed's Motion for Partial Summary Judgment on Count III (Breach

of Fiduciary Duty) of the Complaint ("Motion for Summary Judgment") and, in supporl, states as

follows.

1 . On January 9 , 2017 , Mr. Yusuf filed a Motion to Dismiss all counts of Plaintifl s

First Amended Complaint, including the breach of fiduciary duty claim set forth in Count III. In

that motion Mr. Yusuf argued, inter alia, that Count III was time-barred, and, alternatively, that
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Ltd. v. Caribbean Auto Mqrt of St. Croix, Civil Case No. 209121,2070 WL 3825106, at*2

(D.V.I. Sept. 28,2010) ("Pursuant to Rule 7.1(a) of the Local Rules of Civil Procedure,'only a

motion, a response in opposition, and a reply may be served on counsel and filed with the Court;

further response or reply may be made only by leave of Court before filing.' It is appropriate to

grant a sur-reply to allow the non-moving party the opportunity to respond to arguments raised

for the first time in the movant's reply."); see also Carlins v. Bd. of Dir. of Gallows Point Condo.

Corp., Case No. Civ. 2003-110, 2004 WL 3222762, at *2 (D.V.I. Nov. 29, 2004) ("Dispositive

motions serve the vastly different function of terminating or narrowing the scope of the

litigation. Local Rule LRCi7.1(g) merely keeps the playing field even by allowing the non-

movant to seek to sur-reply to arguments raised for the first time in the movant's reply to the

non-movant's response in opposition to the issues raised in the motion.").

6. A copy of Mr. Yusuf s proposed sur-reply is attached hereto as Exhibit A. See

id. ("Attaching a proposed sur-reply to arguments raised for the first time in the movant's reply

may or not be helpful to the Court. Accordingly, the non-movant is neither required nor

prohibited from attaching her proposed sur-reply to her motion for leave to file it.").

WHEREFORE, on the basis of the foregoing, Defendant, Fathi Yusuf respectfully

requests that the Court grant him leave to file a sur-reply, in the form attached hereto, and award

him such other relief as the Court deems just and proper,

DUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Fr€doriksberg Gade

PO. Box 756

St. Thomas, U.S. Vl. 00804-0756

(3401 774-4422
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Dated: March 6,2017

Lisa Michelle Kömives (V.L Bar No. llTl)
1000 Frederiksberg Gade - P.O. Box 756
St. Thomas, VI 00804
Telephone: (340) 77 4-4422
Telefax: (340)715-4400
sherpel@dtflaw.com
lkomives@dtflaw.com
Attorneys þr Fathi Yusuf

CERTIFICATE OF SERVICE

I hereby certify that on the 6th day of March, 2017,I served the foregoing DEFENDANT,

FATHI YUSUF'S MOTION FOR LEAVE TO FILE A SUR REPLY TO PLAINTIFF'S MOTION

FOR PARTIAL SUMMARY JUDGMENT, via e-mail addressed to:

Respectfully Submitted,

By:

DUDLEY,

än B. Herpel (V.I. Bar No. 1019)

ER and FEUERZEIG, LLP

Joel H. Holt, Esq.
Law Office of Joel H. Holt
2132 Company Street
Christiansted, USVI 00 820
Email: holtvi@aol.com
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Kevin A. Rames, Esq.
K.A. Rames, P.C.
2111 Company Street, Suite 3

Christiansted, VI 00820
Email : kevin.@rameslaw.com
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HISHAM HAMED, derivatively, on behalf )
of SIXTEEN PLUS CORPORATION, )

)
Plaintiff, )

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

VS.

FATHI YUSUF, ISAM YOUSUF and
JAMIL YOUSEF,

Defendants,

and

SIXTEEN PLUS CORPORATION,

a nominal defendant.

DEFENDANT FATHI YUSUF'S SUR-REPLY IN OPPOSITION TO
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT

I. Plaintiffs Reply Fails to Show Why the Fiduciary Duty Claim is Not Time-
Barred.

In his reply to Mr. Yusufs Opposition to Plaintiffs Motion for Partial Summary

Judgment on the breach of fiduciary duty count, Plaintift Hisham Hamed, evades Mr, Yusuf s

principal argument for denying the motion, which is that his claims cannot survive Mr. Yusuf s

previously filed Motion to Dismiss. Plaintiff argues that nothing prevents him from filing a Rule

56 motion while a motion to dismiss is pending. Se¿ Plaintiffls Reply at p. 1. This dodge will

not work. Obviously, if the claims are subject to dismissal, on any of the grounds articulated in

Mr. Yusuf s January 9,2017 Motion to Dismiss, then the Motion for Partial Summary Judgment

on Plaintiffls breach of fiduciary duty claim ("Motion for Summary Judgment") must be denied.

)
)
)
)
)
)
)
)
)
)
)
)
)
ì
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One of the grounds for dismissal set forth in the Motion to Dismiss is the statute of

limitations. As discussed in the Motion to Dismiss (at page 21), the statute of limitations for a

breach of fiduciary duty claim is two years. See 5 V.I.C. 31(5) ("[A]ny injury to . . .rights of

another not arising from contract not herein especially enumerated" has a two-year statute of

limitations; see also Guardian Ins. Co. v. Khalil,63 V.L 3, 18 (Super. Ct, 2012) (breach of

fiduciary duty claim "sound[s] in tort" and has a "two-year statute of limitations").

The main element of the breach of fiduciary duty count is the allegation that Mr. Yusuf

asked for and obtained a power of attorney from Manal Yousef dated May 18, 2010, which gave

him certain powers regarding a mortgage given to her by Sixteen Plus Corporation ("Sixteen

Plus") in September of 1997,which mortgage Plaintiff contends is a sham.l This mortgage was

signed on Sixteen Plus's behalf by Plaintiffs older brother, V/aleed Hamed,2 who also signed a

promissory note to Manal Yousef referencing her $4.5 million loan, and the corporate resolution

of Sixteen Plus approving the promissory note and mortgage. See respectively, Exhibits 1, 2

and 3.

Because the power of attorney was given in 2010, it is well outside the two-year statute

of limitations for such claims. In his opposition to the Motion to Dismiss, Plaintiff argues that,

"as to each Count . . . at the very least there are sufhcient facts pled to create a factual issue as to

DUDLEY, TOPPEF

AND FEUERZEIG, LLP

1000 Frederiksberg Gade

PO. Box 756

St Thomas, U.S. V1.00804-0756

(340\ 774-4422

I See Plaintiffls January 20, 2017 Memorandum in Support of Motion for Partial
Summary Judgment atp. 5 (stating Mr. Yusuls fiduciary duty "was breached here when Yusuf
took the POA to enforce the mortgage" which Plaintiff alleges is a sham).

2 'Waleed Hamed was the Hamed family member most directly involved in all of the
various businesses that were jointly owned by his late father, Mohammad Hamed, and Mr.
Yusuf----or by members of the Hamed and Yusuf families. Waleed Hamed is designated as

Mohammed Hamed's "authorized agent" in the caption of the principal case in the dispute
between the Hamed and Yusuf families, which is assigned to the Honorable Douglas A. Brady
(Case No. SX-12-CV-370).
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when the wrongful conduct was discovered and when the SOL has even started to run since the

Defendants' wrongful acts are continuing." See Plaintifls January 20,2017 Opposition at p. 8,

Plaintiff insisted in that same brief that as to all counts of his Complaint, including the breach of

fiduciary duty count, there are triable issues of fact "as to the application of the SOL discovery

rule" which "must be resolved by the jury." See id. at p. 8. Plaintiff s admission that there are

genuine issues of material fact regarding the applicability of the statute of limitations defense to

the breach of fiduciary duty count as set forth in Plaintiffls Opposition to the Motion to Dismiss

should estop him from arguing he is entitled to summary judgment on that count.

Moreover, Plaintiff s summary judgment reply never directly addresses the limitations

defense, nor retreats from the claim that there are triable issues of material fact regarding the

statute of limitations defense to his claim for breach of fiduciary duty. But he does argue that in

2016, Mr. Yusuf "used his POA to act adversely to Sixteen Plus, hiring a lawyer to defend the

action3 filed by Sixteen Plus to have the Manal Yousef mortgage declared void." See Plaintiff s

Reply at p. 3. Mr. Yusuf denies that he has retained counsel or is paying for the defense of the

case brought by Sixteen Plus against Manal Yousef. But even if he were doing so, this alleged

act undertaken within the two-year limitations period cannot surmount the limitations defense.

Because----even if Mr. Yusuf were funding the defense of the litigation against Manal YouseÊ-

he would be doing so voluntarily, and not by virtue of an exercise of the power of attorney. He

would not need a power of attorney - i.e., he would not have to be Manal Yousefls attorney-in-

DUDLEY, TOPPEF

AND FEUERZEIG, LLP

1000 Frederiksb€rg Gade

P.O Box 756

St. Thomas, U.S V1.00804-0756

(3401774-4r'.22

3As disc.rssed in Mr. Yusuf s January 9,2017 Motion to Dismiss (at pp.l-2), the Hamed
shareholder faction caused Sixteen Plus to file this lawsuit on February 12,2016, against Manal
Yousef challenging the validity of the loan and mortgage. The Hameds did not inform Mr. Yusuf
in advance of the filing of the case. Sixteen Plus's case against Manal Yousef (Case No. SX-15-
CV-65) is pending before the Honorable Harold W.H. Willocks.
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fact - in order to choose to fund the defense of litigation brought by Sixteen Plus that he regards

as meritless, that was filed without his knowledge or consent, and that could otherwise expose

Sixteen Plus to prevailing party attorneys' fees and other sanctions.a

U. Plaintiffls Reply Fails to Overcome Mr. Yusufls Alternative Argument that
Allegations Underlying the Fiduciary Duty Count Are Outside His Personal
Knowledge.

Mr. Yusuf argued, in the alternative, in his opposition to Plaintiffls Motion for Partial

Summary Judgment that "Hisham Hamed, the only individual Plaintiff, executed the Verified

Complaint," and that "many 'facts' which [he] verified are outside of his personal knowledge

and further represent conclusory allegations . ." See Mr. Yusuf s February 9,2017 Opposition

to Motion for Summary Judgment, Declaration of Counsel, at fl 8). This argument rests on the

rule that a verified complaint "can be considered as equivalent to an affidavit" under Rule 56

only "to the extent that it meets the requirements for affidavits set out in Rule 56(e) [now Rule

56(c)(4)1." Runnels v. Rosendale, 499 F.2d733,734 n.l(9th Cir. 1974). Rule 56(c)(4) requires

aff,rdavits or declarations used to support a motion for summary judgment to "be made on

personal knowledge, set out facts that would be admissible in evidence, and show that the affiant

or declarant is competent to testify on the matters stated." For that reason, the allegations in a

verified complaint can only be used to support a motion for summary judgment if "they are

specific and clearly based on matters within the personal knowledge of the plaintiff, to which he

DUDLEY, TOPPER

AND FEUERZEIG, LLP
'1000 Freder¡ksberg Gade

PO. Box 756

St, Thomas, U.S. V.l 00804-0756

(s4o) 774-4422

o This also means that, as argued alternatively in Defendant's Motion to Dismiss (at p.

21), Plaintiffls fiduciary claim must be dismissed because of the absence of any meaningful
allegation that the power of attorney has ever been exercised in any way, let alone a way that has
harmed the interests of the corporation. The First Amended Complaint does not allege (and
Plaintiff s Reply does not assert) that Mr. Yusuf has taken any action (either within or outside
the two-year limitations period) which alters the loan or mortgage instruments, or changes the
legal relations created by them. Rather, the mortgage is in precisely the same form today as it
was when signed by Waleed Hamed and recorded many years ago.
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[is] competent to testify." Rosendale, supra, 499 F.2d at 734, n.7; see also Moran v. Selig, 447

F.3d 748,759 n.16 (9th Cir. 2006) ("[A] verified complaint may serve as an affidavit for

purposes of summary judgment is it is based on personal knowledge and if it sets forth the

requisite facts with specif,rcityf.]"); Colonv. Coughlin, 58 F.3d 865,872 (1st Cir. 1995) ("[A]

verified pleading may serve as an affidavit only if it contains facts known to be true in the

affiant's own knowledge .") (citation omitted); Walker v. Tyler County Commission, ll

Fed.Appx. 270,274 (6th Cir. 2001) (A verified complaint is the equivalent of an affidavit for

summary judgment purposes "when the allegations contained therein are based on personal

knowledgel.]") (emphasis in original) (citation to Fourth Circuit case and internal quotation

marks omitted).

A. The Paragraph 78 Allegation that Mr. Yusuf Has Retained Counsel to
Defend the Lawsuit Against Manal Yousef.

Plaintiffs response to the argument that he has not demonstrated he has personal

knowledge of alleged facts which are crucial to his summary judgment motion is twofold.

Plaintiff claims, without any citation to case law, that what Plaintiff knows from personal

knowledge does not matter, because "this is a derivative action filed for the benefit of Sixteen

Plus." Plaintiff s February 13, 2017 Reply to Mr. Yusufls Opposition to Motion for Partial

Summary Judgment, at p. 3. He also argues that "none of these facts is salient to Count III" in

any event. Id. atp.5, n.1.

Plaintiffls first argument is easily dispatched. Plaintiff cites no case law for the

proposition that the Rule 56(e) requirements are inapplicable to derivative actions, and

Defendant is aware of none.

DUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Fr€deriksberg Gade

PO. Box 756

St Thomas, U.S. V.1.00804-0756

(34O\ 774-4422
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As for the second argument, Plaintiff s own statements in his reply in support of his

Motion for Summary Judgment and another brief filed in this case contravene his claim that none

of the "facts" for which Plaintiff may not have personal knowledge are material for purposes of

his entitlement to summary judgment. In that Reply, Plaintiff acknowledges that one of the

"facts" which upon which his motion depends is that Yusuf has "hir[ed] a lawyer to defend the

action filed by Sixteen Plus to have the Manal Yousef mortgage declared void." Id. atp.3. And

that ostensible "fact" is, in turn, based on paragraph 78 of the verified Amended Complaint,

which alleges that "Fathi Yusuf retained USVI counsel" to defend the 2016 action challenging

the validity of the mortgage and note. S¿¿ First Amended Complaint,p.lT,\78. Yet, Plaintiff

fails to show in his Amended Complaint that his allegation that Mr. Yusuf retained Attorney Kye

Walker to defend the case in front of Judge V/illocks is based on personal knowledge.

As such, the Court cannot treat the paragraph 78 allegation as the equivalent of a sworn

affidavit or declaration for purposes of Plaintiff s partial summary judgment motion. See Walker

v. Tyler County Commission, supra, 11 Fed.Appx. at 274 (holding that a verified complaint

could not be considered the equivalent of an afhdavit where the "factual allegations in the

complaint do not indicate which, if any, are based on personal knowledge," and "we cannot

determine that the [Appellant's] allegation , . . is based on [his] personal knowledge"); Weberg v.

Franks, suprq,229 F .3d at 526, n.13 (stating, in context of review of summary judgment ruling,

that "[w]e have had to disregard many of Plaintiff s allegations because they were not made with

Plaintifls personal knowledge. . ."); Sheinkopf v. Stone,927 F.2d1259, 1262 (lst Cir. 1991)

(considering, in a review of summary judgment ruling, "the factual averments of the [verified]

complaint, to the extent demonstrated to come within [appellant's] personal knowledge," and

rejecting all other averments of the complaint); Cooper v. Diggs,2010 V/L 2331067, *7 (W.D.

DUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Frederiksberg Gad€

P.O. Box 756

St Thomas, U.S. Vl,00804-0756

(34O\ 774-4422
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Pa. 2010) (because "Plaintiffs verified complaint lacks such an affirmative demonstration of

how Plaintiff knows fan allegation in his complaint], it cannot be treated as an affidavit for

purposes of Rule 56").s Since the paragraph 78 allegation cannot be treated as a sworn statement

based on personal knowledge, Plaintiff s summary judgment motion would have to be denied

even if the Court rejected Mr. Yusuf s arguments that the breach of fiduciary duty claim is time-

barred and that the claim should be dismissed for failure to show that the power of attorney was

ever exercised in away that harmed the corporation.

B. The Paragraph26 "Sham Mortgage" Allegation.

Plaintiff also insists in his Reply (at page 5, footnote 1) that his allegation in paragraph26

that the mortgage is a sham is not "relevant" to his breach of fiduciary duty count. But

Plaintiff s previously filed Opposition to Mr. Yusuf s Motion to Dismiss states otherwise, and

conhrms what is obvious from a full reading of Plaintiff s complaint and from common sense.

In that Opposition, Plaintiff leaves no doubt that his allegation that the corporation has been

harmed by the claimed breach of fiduciary duty absolutely depends on the mortgage being a

sham:

The FAC then alleges that this act has harmed the Plaintiff, particularly since it is
alleged that Yusuf is now using this POA to covertly defend the direct action taken by
Sixteen Plus against Manal Yousef to void the sham mortgage, as alleged in lJfl FAC
72, 77-78, 96-98. Finally, the FAC alleges in \177-78, 98 that this conduct in
retaining counsel to defend that action is causing direct harm to the company, as it

DUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Fr€der¡ksberg Gad€

PO. Box 756

St. Thomas, U.S. V1.00804-0756

(3401 774-4422

5 Plaintiff s verification of the First Amended Complaint (at page 25) recites that he has

"carefully read the Complaint" and that it "comports with the requirements set forth in items (1)
through (3) of 14 V.I.C. $607(d) . . ." Section 607(d) provides that such a verification (as well as

the certification of counsel made on page 24) means only that the complaint is "well grounded in
fact," the relief sought "is warranted by existing law, or a good faith argument for the extension,
modihcation or reversal of existing law," and it was not filed "for any improper purpose,
including to harass . . . or to force an unjust settlement . . ." It is not a statement by Plaintiff that
the allegations of the Complaint are based on personal knowledge.
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provides a bogus defense in the lawsuit filed by Sixteen Plus to have the sham
mortgage declared void.

Plaintiff s January 20,2017 Opposition to Motion to Dismiss, p. 13. This statement makes

crystal clear that what makes the alleged act of retaining counsel harmful to the corporation is

that it provides a "bogus" defense to a lawsuit filed at the behest of the Hamed shareholder

faction to have the "sham mortgage declared void." If the mortgage is valid, then the defense to

the lawsuit seeking to have the mortgage declared void would be legitimate rather than bogus,

and the lawsuit itself would be baseless. Under those circumstances, retaining and paying for

counsel to defend a meritless lawsuit which could expose the corporation to prevailing party

attorneys" fees would actually mitigate, rather than create, harm to the corporation.6

The fact that the breach of fiduciary duty claim can only be maintained if the note and

mortgage are a sham, as alleged in paragraph26,has two implications. First, it means that, like

the paragraph 78 allegation regarding retention of a lawyer to defend the lawsuit against Manal

Yousef, Plaintiff must have personal knowledge of the paragraph 26 allegation in order for the

verified complaint to be treated as a sworn declaration or affidavit on that point for purposes of

Rule 56. Plaintiff Hisham Hamed was 21 years old and attending college in Florida at the time

of the 1997 note and mortgage. There is no reason whatsoever to believe that the paragraph 26

DUDLET TOPPER

AND FEUERZEIG, LLP

1000 Freder¡ksberg Gade

PO. Box 756

Sl. Thomas, U.S V.l. 00804-0756

(3401 774-4422

6 Indeed, if the Manal Yousef mortgage is valid, any violations of hduciary duties would
be by Plaintiff and the other Hamed shareholders, and not by Mr. Yusuf. For, in that case,

Plaintiff and the Hamed shareholders would have breached fiduciary duties to the corporation
and to Mr. Yusuf by filing two meritless lawsuits challenging the validity of the loan and
mortgage. Moreover, as a matter of law, the giving of the power of attorney by Manal Yousef to
Mr. Yusuf for a valid mortgage cannot breach any duties Mr. Yusuf owes to Sixteen Plus.
Powers of attorney are given for convenience. Manal Yousef lives abroad and there would be
nothing improper about giving a power of attorney to an uncle she trusts for convenience, on the
belief that he would not use it in any way inconsistent with her lawful interests and instructions.
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allegation is supported by his personal knowledge, and nothing in the Amended Complaint

demonstrates such personal knowledge.

Second, it means that the face of the Amended Complaint discloses genuine issues of

material fact which would preclude summary judgment for Plaintiff on the breach of fiduciary

duty count. In paragraph 65(a) of the Amended Complaint, Plaintiff refers to Mr. Yusuf s sworn

interrogatory answer in another case which stated Manal Yousef did indeed loan the money to

Sixteen Plus, and in paragraph 66, Plaintiff alleges this statement by Mr. Yusuf is false. These

two allegations of the Amended Complaint are plainly an admission of a genuine issue of

material fact regarding whether the Manal Yousef loan is, or is not, a sham.

The upshot is that even if the Court rejects Mr, Yusuf s arguments that the fiduciary duty

count is time-barred, and the alternative argument that Plaintiff has failed to properly allege harm

to the corporation flowing from the giving of the power of attorney, Plaintiffls summary

judgment motion should be denied. Plaintiff has failed to provide sworn testimony based on

personal knowledge to support two critical allegations of his fiduciary duty claim, and his own

Complaint discloses the existence of, at the very least, genuine issues of material fact regarding

whether a fiduciary duty was breached.

III. The Need for Additional Discovery is Abundantly Clear.

Mr. Yusuf also argued in the alternative that discovery was needed and that summary

judgment should be denied under Rule 56(d) until that discovery had been completed. At a bare

minimum, discovery of V/aleed Hamed, who signed the mortgage and the corporate resolution

approving it, regarding why he now apparently contends it is a sham and his basis for contending

that is a sham, is needed. In addition, because of Plaintiffls lack of involvement with the Manal

Yousef loan, mortgage and the Sixteen Plus corporate resolution approving the same, discovery

DUDLEY, TOPPER

AND FEUERZEIG, LLP

'1 000 Fr€deriksberg Gade

PO. Box 756

St. Thomas, U.S. Vl. 00804-0756

l34O) 774-4422
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regarding the basis for Plaintiff s allegations that the note and mortgage are a sham - and that

Mr. Yusuf retained (and is paying for) counsel in the case before Judge Willocks seeking to

declare them invalid - is also needed. Mr. Yusuf regards both allegations as false, and he is

entitled to discover the basis on which Plaintiff supports these allegations. If the Court rejects

Mr. Yusuf s arguments for dismissing the fiduciary duty claim and agrees that Plaintiff has failed

to demonstrate personal knowledge of either or both of the paragraph 26 and 78 allegations, or if

the Court agrees that the amended Complaint discloses a genuine issue of material fact regarding

whether a fiduciary duty has been breached, then discovery of all of the issues surrounding the

alleged breach of fiduciary duty must proceed.

Respectfully Submitted,

Dunlnv, Toppnn AND FEUERzEIc, LLP

DATED: March 6,2017

DUDLEÍ TOPPER

AND FEUERZEIG, LLP

1000 Fr€deriksberg Gade

PO Box 756

St. Thomas, U.S. Vl. 00804-0756

(s4o\ 774-4422
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CERTIFICATE OF SERVICE
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EXHIBIT 1



FebruarY 22,r A999

THIS MORTGAGE ("Mortgage') is made ttris 3f day of September, 1997, bctwecn
Sixteen Plus Corporation, whose address is 4C & D Sio¡r Fatm, Ch¡istiansted, St. Crotx,
00820, 

'("Borrower") 
and Manäl Mohamad Yousef ('Lender") whose address. is 25 Gold Finch

Road, Pointe Blanche , St. Martin, N.A.;

WITNESSETH:

A. Borrower is justly indebred to lænder in thc principal zum of Four Million, Five
Hundred Thousand Dollars ($4,500,000) or so much thereof æ shall have beeu adlanced ar,d

re¡nains unpaid¡ whicb indebtcdness is evidenced by, a Promissoty Note in such priucipal
a[lount, dated of even daûe herewith and hereinafter rcferred to as the l'Nole'f and bears i¡rterest

at the rate or rateß and under the terms set forth in the Note, (said Noæ is irrcorporated herein
by reference and made a part hereoÐ; aqd

B. Bonower wistes to æcure the fult and puncBral payment of the Note and the
fudebtedncss evidenced thereby, and
provi¡ions, so¡ditions, covenants and

this Mortgage or the indebtedness hereby

iObligàtions').

, convey and give to the Iænder
ollectively'Propensrt'¡ to securç

of the Obligations:

SEEEXHIBITA . 
.

Togeth:r with

(a) all improvements trow or hgfeafrÊr erccted thJreon, and all modifications,
additions, lacemenrs of zuch sll
servihrde, bereditameut, aPP rivil
trow or heæafrer belonging or pertaining thereto; and

'O) all the appliances, flrx$res, equþmcnt; buildiqg u-raterials and otlte¡ petsonal

prøety non, or hereafter ownçd by the,Borrower aDd lqc¡ted on the premises de¡críbed above,
whether or not incorporated in tbe ipprovements consüueted thereon, aqd ûeoessar-y to the use

and occupancy tbercof; and

(c) all awards and other palmems,in rcspect of any taking (as described in Section
12 herein,belorn') in respoct of any of ûe foregoing, together wittr all amo¡rnts received by ùe
Iænder, or e:çended by the lænder pursuaut to this Mortgage; and
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(d) all of the Borrower's rights, benefits, title aud interest as letsor, in and to any
agree¡nentto lease, leases, licenses, concession agleements and other agreements granting a righl
or privilege to use or occupy any portion of the Property (collectively '!I-eases") now or
hereafter in existence ald pertaining to all or any portion of the described above,
together wittr any and all rents, issues, profits, revenuçs, income, earnest morcy ot security
deposits made pursuant to such l¿ases ftom the Pr.operty or ary part thereof (collectively
"Renlsn), arrd any atrd âll guaranteçs of performarce under any suct læases.

IT IS HEREBY COVENANTED by the panies hereO that rh€ Propetty is ro be held aud
applied subject to the fr¡rther terms herein set forth; and the Bor,rower, for the Borrower and
Borrower's successors and assigns, hereby covenant$ and agrees with the l¡nder, as follows:

1, THE}IOTE.

: t.t TheBorrower has issuedttte Noæ, and
and f ths'j (if any) on th,Nore in accordance wiü
the comply with the terus of the Note.

i¡ Section 11.2:læreofl of tbe Properçy, the portion of awards or,other payments on account
tbgreof sball be paid to tbe l-ender and applid to:,the prcpayrnent:of:the :Noæ, together with
inte¡Ë$t, (if. any) on tbe priicipal amount of the Nòæ sb prclaid,acotued to the date of such
prppaymcnt, anú tô,,the pay.rnent of all ofher indebædness which ttis Mortgage sçcures. Arty
balanoe of.,sucJ¡ qWards or other paymerrts þ6¡inÍtg,after payment,in,fullof,the pr-inpipal of and
interpst (íf any) on the Note and all otþr indebtedncss whicb this Mortgage by its terms secures

sball be paidio tbe Borrower.

1.3 REilacement of IjoJç. Upon receipt of evidence reasonably satisfactory
to the ,Bor¡ower of tbe loss, theft; dçstruction or mutilation of the Notc and, in the case of n¿y
læs, theft or destn¡ction, upotr delívery of an indemnif agreement reàsopaily satisfætory to the
Borrowel or, in the case of any zuch mutilation, u¡nn srrrender aod c¡ncellation of such Note,
th¡, Bormwer will issue, in lieü,thereof, a new Noten dated the dåtë ûo- which inærest has been

Þaid ou: thè lost, stblen, 'desEoyed or nutilatêd Note aff'otherwíse of like tenor, witb
appropriate variations.

Z. tho Bonowçr has
gooa and the Pro¡9rtY, and

that:thÊ Botrower is wèll seized ud' pssses

BÔmowcr;'aß thÊ Bortower's expe'nsq, will
a¡¿ æe¡gns, for the bensfit of thc Lendei,
oû ffi in the Prgperty against all olaüRs. and d
as loug as tbe Noæ is oustanding.
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3. REOORDATION: PRE-ERVATION OF LIEN. The Borrower at its expeDse,

will at aU times câuse this Mortgage and any supplements hereto, and such other instnlfnents as

may be requiÍed by applicable law, to be recorded, rcgistered and filed and to be kept recorded,
registered and filed in such manner and in such plac€s, and will pay all such recording,
registration, filíng or other faxes, fees and charges, and will comply with all such sttürtes and
regulation, aÈ may tre required by law in order to establish; preservÇ end protect the lien of this
Mortgage on all of the Propefy and the rights of the lænder hereunder,

4, ÇOMPLIAI-.ICE lli{ -IIH APPI/IÇ,ABI,E I,AW$. Borrower shall cornply with
all applicablo laws, ordinanccs, rules, regulations, and codes applicable to the Pro,perty,
including tbe uæ and possession thereof and any busiúess located thereon. Borower fias
received no noticp of, and npither knows of, nor zuspects any facts whic-b rught constih.rte any
violations of auy federal or territorial healür, safety ot eavironmeffal lâws, gqdes, ordinanoes,
nrles or regulations with rcspect to {he Property, including the use or possession thereof and any
business looated thereon.

5. IIAPARDOUS IüASIE. There sball be no emíssion, sÞür relqse or discharge
inlo or upoa the air, soil or Âny improvements located ttrercon,,su¡facc water or groqnd water,
or the setüer, septic systoü or \ilastê treaürent storage or diqposal systÊns servieing the
propefty.:of any bazardou¡¡ or toxic n¡bstances or $,astes at or from the Propeny or otherwise
and the Pro'pefty shall be kept ftee from all zuch haza¡dous or toxic substanco or \rrastes.

, 6, LITIGATION, No litígadon,' aúitation, condemûation, te.zoniug or
adninis@tive: p-rcceedings are prcsently peûdfulg or' tô;Borrowetls lcnOwledgc, tbreâtened,
whipl if adversely deærmined night have a materi¿l adve¡se effect on the Borrower, the
financiat conditio¡ of Borrever or upon the respective property rights of Bonower.
Notrrithstanding anylhing to the conffiry set forth trerein the parties recogniæ ttrat a proposed
land,and water use ptan naf adversgly inpact the valuc of the property.

al, Subjæt to Section 9 relating to contçst$, tb€
Borrower will pay or cau;s

aq.gegments for public lm¡
to tbe darc he¡eoÐr:tvâter, sëwer:or other rents
permit fees¡ inspoction fees a¡d othpr authorization fees and other cbarges, in each case whether
genÊralorspecial,:ôdi¡ary orextraorifinary, foreseenorunforegçen, of any ohatfctff (includfurg

aU interêst and penalties tbereon), which at atry t'une may be assessed, levied, eonfirmed or
impoæ¿ o¡ or in rcspect of or bc a lien upon (a) the Ppperty or anJ part thercof or any rent
tbercfrom or anJ esüate, right or interest therei+ or (b) any occupancy, use or ¡nssession of or

the Property or paymints
or cost may be , and tbe

the læ¡der, upon request, officisl receipts or otber utisfactory proof evideucing zuúpayments.

8. CONSïRUCIION I{ElrIS. Subject to Section 9 relatiqg to contests, the
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Borrower chall nof, without the l¡nder's prior written approval, directly ot indircctly create or
, pe[mit or suffer to be creatçd or to remain, and will discharge, or causç to be discharged within
thirty (30) days after iszuarce thereof, any coDsln¡ction lien with respect to the Property or any
paÍ thereof, or the bnder's interest thercin.

9. BERIvffFItsD CONIESTS. Ttre Borrowet or a tenant under any lease, et,its
experne, may contest (after prior written notice to the Iænder) by appropriate legal proceedi¡tgs
conducæd in goód t¡ith and,wíttr due diligelæe, the amount or validity or application, in whole
or in part, of any mechanics n lien, or taxês or
Section 7 or lien fherefor or any irutnrment of
I provided, tfrat (a),in tbe case of unpaid mechan-ics' liens, eanstn¡otion lieru, er tÐ(es or other
charges enumerate.d in Secdon 7 or liens thercfor, such procpedlngs shall suspend the collection
thereof lændp'r qüd the Pro¡erty; (b) ßíthar the ProperU nor any part
thereof ;be,inanf duryer of being sold, fotfeÍted or lost; (c) ræ.ither the
Borrower nor the lænde¡ would be in any d4nger of any addition¡l civil or any criminal inability
for failure to çomply therewith (except nßrest, or penaltiæ in,the oanne of interesti aúd
atûorneyls fees or. corut côsts) a¡d thc Property would not be subJecr to the i-mposition of any
additional lie,u as a result of zuch failu-rq an-d (d) the Borrowcr slnll have depo.sitçd âdequate

moniç6 witÌr respoct thereto witb tbe letrdçr, ¡ho shatl have'ttre,power to pay zuch contested
forfeiorre or the ,tçder is in danger of .being

or, in,the,evenJ the contæted m¡tter is the
sitoù,in a n¡n¿ aOmi¡isÞred by the coun

I¡nde¡).
:,.

10. The Borrower will deliver to
the lænder, promptly uponreceiptof the sa¡ne, copies of all notices, certificates, documents and
insn¡ments recÊivod by flre Borrower which maûu affecJ ttro Þropgrty.

11.

: ' 1l.ll,, art of
tbe Property, or any or in
ap¡lication of the exércise,of the rigùt of ærm

Iæder wriúpn notice generally desci:ibing the
talsilg and the n¿tufp a¡d exûent of the bking
be. The læ¡der uray rppear in'any zuch

shatl promptly give to the læ¡der copies of al

tbereof. Such coss and

HAMD596317
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' ll.z Taki¡U. In the case of a taking of whatever naturpi total or partial, of the
Property or any portion thereof, any payment or award on accourt of such tâking sh¡ll be
qo[ected and paíd over in eccordance with fhe provisions of Section 1.2 hereof.

12. IT{TETYTIONALLY OMITItsD.

13: F-{IENTIONALJY oh,flrlDp.

L4. NQ CRpDfT F{), R PAY,ME-1,\|LOF TA:IES, The Borrower shall not be entitled
to atry credit against the Prineipal of a¡d interest, if any, on the Note, or aûJ other zums which
may become Þayable under the term$ thercof or hereof, by reason of the payment of any tax or
the Property or any part thereof.

15. If one ormorre
of the following events (hercin refer¡ed to as "Events of Default") shall occur:

fail to pay any p if atr/, on the
nble (whethér at fxed fot aqy

Oefault is not
cured within fifteen (15) days after the r.räi"ä#ffii*

' to,perfonìr or comply wittr any of the other terrns
ef this wiittio tnitry (30) days after.tLe effective darc of
wrÍtæ¡

sbsll aq4it in writing its inqbility to pay its debE as they become duei or shall file a petition in
banþl¡ptcy, or sball be adj petition seekirrg any
arra[gement, composition, or fr¡nuc statute, law
or regulation, or shall file an ¡nswer admiftiqg or not contÊsting the matcriel allegations of a
petition filed against ir in any ing' or shall seek or consenl to or acqriesce in the
qppoinfrent of any tustec o¡

against the Borrower with sælcs aqy or sinila¡ relief u¡der any
,procæding shall not have been dis_missed, or

'the Borrorver,
not ha've been

' :: (e) if tk Borrower assigl4s or $elbr or further enq¡mbere, ie ifferest ilr all
oi any prrt of the ho-pe.rty or if thc B€neJicial OwqÊ¡slip,of Borrower shall change in violation
of þalaeraph$ 30, 31 ad/or 32;
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Then a¡rd in any such event (regardless of the pendericy of any proceeding whict has or

might have the effect of preventirtg the Borrower from lmplyqg
Mõtgage), the Lænder m¿y at any time, without notice Ûo declare the

balance-and all other indebtedness evidÊrced by the Note a¡d/or secured

inrmediately due and pay$lÊ, without pfesenment, dema[d, protest or notíce, all of which are

hereby waived.

16. REMEpTES qE rrrE Iro,ü)¡.R oF TT4 NOIE.

' tr6,1 Legal ProcÆedings. If an Eveut of Default shall h¿ve occurred' the lændet

or in aid of the exerci¡e of any power granted heteby or by law.

L6,2 Cost of Eúor,çemeuL The Bortower shall pay on dem^and all costs arrd
by or on behalf

'äi;Í.ffi'fr,#
expenses shall constiurte i¡debtednecs secured by this Mo-rtgage.

16.9 No TVaiJqr. Nei$g failurè gl TI deþy on th¡ nart of the Iænder 
1o

powcr ór privilege provided for heÍein oI bl/ ôtatute 9r-at lav.or in
efatë as e Waiver ths Of;:nor shall any sihgle or p4rtial,eiercise of

any zuch right, remedy, powçr or prívilcge prectr$g any other or fr¡rtbpr exercise thereof or the

exèrcise of any other right, remedy, Power or prÍvilege.

17. INTEI{TIONAT,LY OItilTTED. .

18. FORECLOST RE. If an Event of Default shall have occurr€d, the I-ender uray

zubject to this Mottgage and Borrower
may elect to sell aûY one orûo Port

lg, , AP,FOINTME¡IT OFRBgEMR, If anEvent of Default sh¡ll have occurted,

the læntter statl ¡e entitled, 8s a nstt€r of rig
of the l¡nde¡is:securit!¡, to the'ap'poiohelt o

whéther zuch receivership is incide¡al to ta P
Bonower,hereby goúsetrts to the âPpainnnotü

appoinment.
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20. - PIJRCHASE oF P'ROPtsRTY BY rIlE IIOLD-ER OF IIm, NOTE. The

Iæ¡dcr may be a purchaser of the Property or of any part thereof or of any inlerest therein a!

any foreclosurc sale thereof and may apply upon the purchase price the indebtedness secu¡ed

hercby owing ûo ttË lænler. The I¡¡der shall, upon any such purchase, acquire good title to
¡1e pioBerties so purchased, free of the lien of this Mortgage and free of alt liens a¡rd

encutrtbrances zubordinaæ to the Mortgage.

21. Upon any sale

of the hope1y or aûy part thereof or any interest the¡ein pursuânt to foreclosure, the receþt
of tbe officer rnaking the sate under judicial proceedings shall be suffiCient discharge to ttte
purchaser for the purchase money, and such purchaser shall not be,obliged to see to tlre
application thereof.

22, APPLICATI,ON,OF PßQCEEDS OF,SALE., The proceeds of any sale of tl¡ç
Property or any part thereof or any interest thercin pursua$t to foreclozute or othenvise

trereundcr' to¡gçther with any other monies at any time held by tbe tender püErnnt:to this

Mottgage, shall be applied to pay:

FB.ST: All costs and expqnæs of thc sale,of thp,:Propcrty or any pårt
thereof;ör anÏ i¡ørest ineoillcction therewithr or all costs and expurSes öf'e¡te¡ing uPon,- takiqg
possêssion:of, rem.oval from, holding, opgrating Properry or'any part thereof,

as tnc case E1¿y be, rcasonable attorneysr fees, ssessmelts or othcr charges,

þrior,to thê lien of ,thii MortgÊge, whioh the lænder may consider it,Recessqry or desirable to
pay; 

.'

SECOND: All amounts of prircjpal and inte¡e.st at the time due and payable

on the Note (whether at maû¡rity or on a date fixed for any i¡q¡¿[þ¡s¡1 payment or aûy

prepaym€nt:or bJ declaræion and acceletation
ínzufficien¡ to pay in full the amount so due an

of all amounts of interest at tbe time due anl p
of auy instrllmenf of ifte¡eSt secoûd, to tbe payment

Of ¡ii arror¡ns of,p4¡qip-a without preference or
priority of any amount of principal över any

THIRD: Any other indÊbtedûess secured by this Mortgage and at the time

due and payable (whêther by acceluatión ot,othénvíse); '

'

,

s¡¡¡-brdinatb to the lieú of O¡s Mong$g; a$

",

Zg. REil{EDIES C[I|,ÍL]L-ATTVF Each rigbt,'po\iler and re,medy of the Iærdet
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provided for in ttris Mortgago or now or bereafter existing at law or in equity or by stahrte or
otherwisc r¡hall be c,umulative and confl¡rrent and shall be in addition ûo every othcr right, power
or remedy provided for in lhis Mortgage or now or hereafter existing at law or in equity or by
statute or otherw¡se, and the exercise of any one or more of such rights, shall not prech¡de the

sirnulta¡pous or later exercise of any or all such other rights, powets or re-medies.

U. ' NO,WAMB. ET.q. No failure by the l-ender or the holder of the Note to insis
upon the strict perfomryçg of any term hpreof or to exercise any right, power or rcmedy

consgquent upon a breach thereof, shatt constiuræ a waiver of any such teutr or any zuch breach.

No waiver oi any b¡pach shall affect or alter this Mortgage, which sball continue in fuIl force
and effect with respæt to any other tben existing or subsequent breach.

25. flIRTTR A$SURANçFS. The Bonower at its expense,will execute,

aclcrowledge a¡rd deliver alt zuch instnrments ard take all such actions as tlie I¡qder from time
to timp may reasonably request for the betær assuranoe to the Iænder of tbe Property and rights

noty or 'hereafter subjected to the lien hereof or assigned: hereurtder or interded so to be

zubjected ôr as$igned.

?ß. INDE\8\ùITICATION BY fiIE BORROWER. The Borrower will prorect,

indemrrify and save harmless the:lènder from and,:agai¡st all tiabilities, obligations, claims,

damagesr, ¡renalties, 'sauses of action, costs wiüout limitation,
at,ódryq' ices aud expenses) imposed:upon or ains-t the l-eoder by
teæôn of (a),íts Mortgagç,i¡tterest in the P 'lsnJ or other sum

of penoru o¡ loss of or .damage ,to property
tron'use or oondition of the Prcperty; (d) any
conply.with any of the telms of tbis Mortgage

courgçtlon hçrcwith; :or (e) pcrformance of any

I or othgr property in æspect of the:property

intetest.at thÊ mte set'forth i4 the Note from
ttris Mortgage; ln caqc any actioa, zuit or

on of any *cn o."utt"æe, the-Bornower, u[ton
c resist ad defend :such action, suit or

bJ counscl dæignatod by the,Borrower
igations æ sball have
of sâtís ive any such

HAMD596321
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to be mádc or pe.tfonned hereunder, the lænder, after such ûotice tot be Bonower as mây bg

reaso¡able under thç circumstAûce, and with¡ut waiving or releasitr€ any obligation or default,
may (but shall be qnder no obligation or default, may (but sTr,all be u¡der Do obligatiou to) at any

time hereafter rnake zuch payment or perform such acct for ttre account and at tbe expense of
the Borrowef, and nay enter upon the Fropcrty or any part theteof for such putpose and take

all such action t[erron ß, h the opinÍon of tlre lænder, may be neccssary or appropriate

thercfior. All sums so paid by the I¡nder and atl costs and experues (including, without
lÍmítation, âtüorney's fecs and expenses) so inc¡med, together witb interest thereon a tbe rate set

forth in the Note, from the daæ of paymetrt or incurring, shall òonstÍtute indebtedness secrrred

by ttris Mortgage and shall be paid by tht Borrower to the Iænder on dç,nrand'

28. pRpvrsTONS SURTE,CI TO. APPLICABLE LAW, All. rights, power and

remedies provided herein may be executed only to tbe exænd that tbe exorcise thereof does not
violate any appticable law, and are inænded ,to be tirniæd to the extetrd Deoessåry,so that tbey

will not rcndci this Mortgage invalid, unenforceable or not entitled to be recorded, registered

or filed u¡.xler any appltcable l&w, If any tenn of this Mortgage shall be held to be invalid,
itlegal or uncnforceabilc, the valirlity of other ter[s of the Mortgage shall in no way be affected
thereby.

Zg. NflICES; All,notices a¡d othercommunicstions tBrpundcr sball be in witing
and sball æ Uee been given when had delive¡ed or mailed by first class ceitifred

mail, postage prepaid, retu¡n receþt r-gquesf€d, to the hddr-ess gíven at the begilBirtg: of this
Mortgage,or at suCh other addrer,ss:as a lrar.ty may have ûrnished,'to'the othpr,pqtry bÍ Wilten
notice,

30. As$rcMtffil$i

30.1. This Mortgage shall be binding upon tbe

Borrower and the Borrower's claíning 91{er or tbrough

the BonowCr or any zuch to the benefrt 0f a¡fl be

enforceable by
Bomowerhercb
inrhe Property
Note harre been paid in ñrll, without,the prior
consent may bellyit!þld for at tgq{on,o
Property or any pan theneof ehlll hercafter
thereof:sbåll be further encumber€d without
hereby st4ll Uecomc imnaøiatety dr¡e aud payable upon demand of Lender and same shall
constit¡æ an Ev-ent of Default. "

''.,
time be assigucd,
obligations of the
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31. . TRANSF'ffi, OI'TIIE PROPEßTX¡ ASSUMPTION. If all or any part of the
Froperty or an interest therein is sold or transfen€d by tbe Borrower without the lænderrs prior
written cor$ent (which cortsent may be withheld for any reason or ûo reason at all), tb I-ender
may, at the lènder's option, declare all the sums secured by this Mortgage to be immediately
due and payable and same shall constin¡te an Eve¡rt of Default.

32. CHANGEOF PWNE, RSIilP. Intheeventbeneficial ownership of the Property
sball change by an: mean$ witbout the Iænderls consent (which consent may be witbheld for
atry reason or no rea$on at all; then the indebtedness Êeq¡rÊd hereby sha[ b'econe immedirtely
due a¡rd payable upon demand of the lænder and sape slrall constiüte an Errent of Default. For
the ptt-rpoæs of thís pro'uision, if the Borrower iS a,cotporation, any sale or other change i¡ tbe

interest orr0wer to persoDs not
tlF date a cþqge of ownership

33. ASSIGNMENT OF REhIIS.

f the,Leaçs, regardless of ,to whom the Rer¡ts
thorizes Lender or lænder's agenæ to coüect

'to pay such Reûts to l¡ndcr or lænder's
Bonowe¡
period of

'mæ thçrefor, Bor¡ower sball bave the rig[t to collect and receive all Rents,of the Property æ
trustÊÊ for tlre benefit of lænder a¡d Borrower,,to apply the Rents so collocted to the sums
secruÞd by, this Mortgage with: úe balance,, so :lopg ss no zuch br-each has oÇcurred, to the

and Iændert[ât thi$ assignment of Reurs
only. Uþon

aûy coverlånt
éryiration of any Þsr-iod of dne therefor aud

ûo ekitg a¡d maintaiqing full control of the
rgceiver, imaediately,
pecified as th same

to R€ûlE then due:a¡rd un¡laid, and all such

üe P_roBs+y,
'on.Iæ[derrs

to each tenant pgrsoûålly, bJ mail or:by
4uy tiability on thc pa¡t of the ærrant to

Borrower.

' 33,'l Bonower herety cove¡a¡ts tbat Borower h¡s not execrsed any prior

HAMD596323
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assignment of the Rents, that Borrorryer hâs ûot performed a¡rd will trot perform any acts and has

not executed, afid will not execu-tÊ, any instrumef¡t which would prevent I¿¡der from exçrcising
its rights urder this paragraph, ard that at the time of execution of this Mortgage thee has been

no anticipation or prepayment of any of tt¡e Rents of the Property for more tta! one (l) month
prior to 

-the,due 
dates of such RÊnts. Bonouryr covernnts that Borrow_er will not her€afler

õotlect or accept payments of any Rents of the Propcrty more than one (1) moilh prior to tle
due dates of $¡ch Rents. Borrower furf[er covenants that Borrower will exççute and deliver to
Iænder such firther assignments of Re¡s of the Property as.lænder ma¡t from time to timrc

feguest.

33.2 Upon BorrowÇr's defu¡lt of any Çovenanf or agreemênt of Bonower in
this Mortgage, and upon the notice and expiration of period to cure, f *y, I-ender may in
person, by agent or by a coufi:appoínted receiver, regardless of the adequacy of Lcnder's
security., èuær upon and take and maintain futl control of thc Property in order to perform all
acts necessary and appropriaæ,for the operation and mainænarce thercof including, but not

l¡jnited to, tlre exeÇution, cancellation or modification of leøses a¡d subleâses, the collection of
all RenS of ,the Property, tbe makiqg of repairs to the PrgPert-y.ald the execution or terminâtion
of confiact¡,providing for the natragenent or mai¡ænance of the Property, all on zuch terms as

a¡e dæmed,,best to protect the se$ity of this Mortgage. In,the eletrt Lender elects to seek the
appoinUnent of a:rcceiver for tbe Propcrty upon Borrower':s breach of the covelrant or a$eçrûent
Of BOrrOwer in this Mortgage, Borrower herety e¡pressly cotrsents to the appoinft-ent of zuch

receiver. I¡nder orthe rçceiver Dhall be entitled to receive a ¡easonable fee for so managing
the koperty.

,l¡nder p**-.t to this Section 33 strall bé applied
as provided in or :the r-ccciver sbatl have:access ûo the books and

qperation and I not be liable to
aimirrg under'' an intqçst'ín the

Propelty by teason of anythlng done or lefr undone by l¡nde¡ uRde¡ this parastaph.

33.4. If the Rents of tbe Property are not sufftcient to meot the costs, if any, of
taking coûol of and nånagiry thÊ þperty qnd collect¡trg the Rents, any ñnds e4pended by
l¡nder for such purposes shall become indebtednæs of Bo-r-rower to IæDder sçq¡red by this

er ud Bo¡rower agrte in witiog ûo such

upon:notice from l¡uder to Borrower f and

shall be¡i iltÊrìest from üe dat¡,of disbursernent at thÊ fate statd in the Notê u¡less payment

of intèrest at such rate would be contrary to applicable,law, in whi¡h event such amouns shall

b"* hüere-t at tbe nie[æt raæ which may UcõoUeorcd ftom Bonower under appliCaile law.

3r,.

by lænder or ihe
waive ¡sy,atefault
law or as provirled herein. This assignment of Rcnts of the hçerrF sbatl terminaæ at srch time
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as this Mortgage öeases ûo secure indebædness held by lænder.

34. MISSEL,LAìIEOUS. This Mortgage rnÂy be changed, waived, discharged, or

teminatÊd only by an !n$g¡¡*r¡, in writing s.igned !V ngWrtf agaim.t whic!enfôrceulentcf
the change, waiver, discharge or tcrmination is sought. The headings in this Mortgage are for
convenieãco of reference only and shall not limit or otherwise affect the meaning hereof. This
Mortgage shall be govenred by and construed in accordance with the laws of the Uniæd States

Viryin Islands.

Mortgage secures and shall secÄ¡e the Obligations. \ilithout limiting the fore¿oing;

Mor¡gage secr¡res any and all interest on the indçbtedness, costs of collection, and any advances

made'b;i tb.p Iindef reasonabfy neoessary for protection of thc collateral or ötherwise authorizpd

hercby.

IN WITNESSIWHEREOF, the Borrower hâS çauæd this Mortgage:to bç duly executed

35.

on the date first ¡bove,written:

DAÎED:

[CORPORATE SEAI]

A T.T B.S T:

Tfiis
fhis

HAMD596325
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ACKNOWLEDG- EMENT F'OR CORFO.,RATT9N

TERRTTORY OF TTIE VIRGIN TSIáNDS )
)ss:

DISTRICT OF ST. CROIX )

on this Jf+^ re mç the undersigned officer: p"rs:qdry
appeared Fathtffilf, ily ptoven) and this pe6on acknowledged

u¡der oath, t0 üy sati$faction, tbat¡

(a) ttris person is the Secretary of Sixteen Plus Corpofatiot, the corporation na¡ned

in ttris ConFûct;

(b) this person is the attestÍng of this document by the proPer

coq)orate ofËeer'who is'\ilaleed Hs4ti- co¡poration;

(c) this docqment was':eigped and delivercd_by the corporation as its volun'tar-y act

duly autholizg,,Uy a proper resolution of its tsoard of' Directors;

(d) this per$on knows the proper seal of the corporation:which was affi:*ed to this

document; and ,

(e) this petson signed this ptooT to aftest to the tn¡th of these fasts.

SIGNED AND SWORN to beforc me oû
ttris /fdaV:ot 9¡ L".n. ,lgg7,.

¿sÍ-j
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1.

2.

3.

4.

5.

Pa¡cel No. E, Estate Cane Garden, of approxirnately 2.6171 U'S. Acrcs'

Remalnder No. 464, Est¿te cane Ga¡den, of approximatÊly 7.6460 U.8. Acrcs.

Parcel No. 10, Estatc Canc Garden¡ of approximately 2.O867 U.S. Acres'

Road Plot No. ll, Estate Ca¡re Garden, of approximately 0.0868 U.S. Acrcs'

¡tr. No- 378 of Company Quarter and:Peter's

Company Quarær, and No. 54 Queen's Ql¡arter
Acres.

: .: .- - -,-:L: -
Rcrr¡inder Mar. 328, EsUæ CarË GUden of approximatcty 48.51?5 U.S' Acrcs.

Parcel No. 9 Sstatr Grne Oarden, of qpprorimatêty 11.9965 U.S. Açrcg'

Remaír¡de¡ Matr. 324, Estaæ Granard, of approxiruately 4l'0736, U.S. ACÍcs.

Parccl No. 40, Eststç Gta¡ard of appro:imatcly 149$7 U'S' Acrcs'

Rem¡inder:Matr. No. 31, Btete Diamotd, of approximatcly 74:4¡2ß U.S. Acrcg.

,Parccl:No. 4, Egt¡ts Dianond, of approxiuaæly 5.E662 U.$. Acrcs. '

Puccl No. I, Estate Diauroud, of approximaæly 61.2358 U.$- Aqç¡.

Pa¡cel No. 3, Esaæ Diamond, of approxirnaæly 6.93õ8 U'S' Acres'

Pa¡c¿l No. 2,Fc.,tate Dianond, of çproximaæly 6.5484 U;S. Acrcg'

Road Plot No. 12, Esraæ Carc Ga¡den, of approximatcly 0,42-52 U.S. Acrts.
,'.'''.''
Road Ploi No. 41, Êstare G¡aßard, of approximatÊly 0.4255 U.S. Acres'

Road:Ptot No. 6, Estaæ Dia¡rond, of:approximaæly 0.85f0 U.S, Acrcs,

EXHIBIT A

6.

7,

8.

o

10.

u.

t2.

13.

14,

15.

16.

17,

HAMD596327
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EXHIBIT 2



$4,500,000 SePtember L, tSSl
PROMISSORY NOTE St' Croix' U'S'V'I'

FOR VALUE RECEIVED, Sixteen Pl

. order of Manal Mohamad Yousef ("Holder
Martin, N.A.;, or zuch other place as Holder
time, the principal sum of Four Million, Five

with interes t 
^t 

8% per anillm in lawful money Of the United Søtes of America'

Such indebtedness sball be paid as follows:

Payments of interest only ($360'000 per year) wilt be made on tlre

o',iiversaty of the ¿ate of this note for five years, with payment of
the full principal. due five years from the daæ of this note.

This Note is secured by a first priority mortgage ("Mortgage"), dated of eveu date' in

favor of the Holder encumbering certain real propely known as:

SEE D(HIBIT A

In further consideration for this loan, Maker agrees to pay to Holder 2O% of the net

profit received from the sale of the properly described in Exhibit A at the time of sale'

: Maker shall pay to holder a late charge in the event that any installment is not received

by the Holder on thè date that it is due. The late charge shall be computed as follows:

Principal Balance
Outstanding on Note x

All payments received by Holder shalt be apptied as follows: frst, to any unpaid late

fees, costs ãttã 
"xproses; 

second, to any unpaid accnred interest; and finally, the balance, if any,

to principal.

Ttris Note may be prepaid in whole or in part at any time without penalty or premium.
partial prepayments in U U" applied as set forth herein and shall not cause a change in the due

date or-amount of the instatlmenæ unless otherwise agreed by the Holder in writing.

It is hereby expressly agreed ttrat should

and interest as stipulated above, and if such m
fifteen (15) days, or if there is any default in a
subject to the Notice provision, if any, in said

and in such event ttre principal inOebie¿ness evidenced hereby, and any other sums advanced or

365

then applicable
prime raæ of x
interest plus 1/2%

number of days
between date
installment due
and date
installrnent
received.

Hamed v. United & Yusuf - Def s Production
0111470



due hereuDder or under the Mortgage, at the optiou of the Holder without notice or demand, at
once become due and payable and may be collected forthwith, and the entire unpaid princþal
balance of this Noûe sball thereafter bear interest at a per annum raûe equal to eighteen percent
(18.0%) per annum simple interest. A default shall be cured heieunder õnty upon ttre
occurrence of the following:

- Payment of the sum anüor perfonnance of the obligation which was the basis of the
default; and

- Payment of all sums (including laæ fees and subsequent installments) and/or perforrunce
of all obligations which have become due hereunder as of the date of cure.

In the event this Note, or any part thereof, is collected by or through an attomey-at-law,
Maker agrees to pay all costs of collection including, but not limited to, auorney's fees and court
costs. Any notice sent in connætion with this Note shatl be sent in compliance with the noticc
provisioru contained in the Mortgage.

Presenhent for payment, demand, protest, notice of demand, protest and non-payment
are hereby,waíved by Maker.

This Note is intended as a Çontract under and shatl be cor¡stnred, interpreted, and
enforceable in accordance with the laws of the Uniæd States Virgin Islands.

As used herein, tbe tenns nMakern and "Holder" shall be deemed to inctude their
respective heirs, suoc€ssors, legal representatives atrd assigns, whether by voluntary actions of
the parties or by operation of law. In the event that more thatt one persôn, firm oi entity is a
Maker hereunder, theu all references to nMaker!' shall be deemed to refer equally to each of said
persoru¡t firms, or entities, alt of whom shall be jointly and severally ùabb for all of the
obligations of Maker hereunder.

IN WITNESS ÏVHEREOF, Maker has caused this Note to be execured by is duly
authorized officer effective the date first above wrinen.

DATED:

[Corporate SEAL]
ATTEST:

MAKER:

STXTEEN PLUS CORPORATION

Waleed Hamed) President

Hamed v. United & Yusuf - Defs Production
0111471



homisrory No{a

Fa¡c I

TBRRIîORY OF THE VIRGIN ISI^ANDS

DTVISION OF ST. CROD(

On this / f Oay of Q t I I,,, 1997,beforc me the undersigped ofificer, personalty

appeared Waleed M. Hamed, known to mê (or satisfactorily proven) ard this person

acknowledged under oath, to my satisfaction, that:

(a) ttris,person is the P¡esident of Sixtoen Pìus Corporation, ttre oorporation nalned
in this Note;

(b) this docurrent was signe.d and deliiered by the corBoration as its voluntary act

dulyauthor'izedbya.pro!Êr'resolufionof|ts:BoædofDi¡'e9torsi''

(c) this person knows the proper seal of the corporation Which was affixed to this
document; and

(d) this frson signed this proof to attest to the Euth of thesE facts,

SIGNED AND SWORN to before,ms on
thts !5 day of fu#f , lss7.

acKNowLEpGEMENT FOR CORPORAII0. N

)
) SS:

)

Noary Putlic

344-FY-1 152



l.

2.

3,

4.

5.

Pa¡cel No. 8, Esaæ Caæ Gffd€o, of approximately 2.6L71U.S. Acr$.

Rcmainder Nó, 464, Est¿Þ Cane Garden, of approximately 7,64û U.S. Acres.

Parcel No. 10, Estate Canç:Garden, of approximately 2.A867 U.S' Acres.

Road Plot No. ll, Elâæ,Ca!Ê Garden, of approxilnntety 0.0868 U.S. Acres.

any Quartet and. Petet's

.No, 54 Queenls Qr¡arter

''''''..''''
Parccl No. d0, Estatc Grsnard,of approximarety 14.9507 U.S. Acres.

Remalnde¡ Mau. No. 31, Eqtåte ?4;4224 U.S. Acres.

Parcel:No. 4,:Estate Di¡mo¡d,i o . Acre¡.

Pupel No. 1, EslatÊ Dianrond, of approxinalcly 61.2358 U;S. Acrcs.

Pa¡cel No. 3; pqaqe.:Djànond, of app¡xirnalcþ 6.9368 U;S. Acres.

Parcel No. 2, Es¡aæ,Diamond, of approximalely 6.5484 U.$. Acres.

Road PIot No. 12, Bs¡ae::Cane G¡irdcn, of approximn¡e\y 0,4252 U.S, Acres.
''

Road PIor No.i4t; Esraæ Granard; of approximaacly0.¿255 U.s: Acrês. ' ,

Road Plot No.te ; Asutc'Díamond, of approximaÞty O,85l0 U.S. Acrcs.

EXHIBIT A

:6.

7r.:,

,8,

9,

l0;

:,1!'

t2,

13.

l4¡

i.15.
t. .

,rc,

17.
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EXHIBIT 3



T'NANIMOUS CONSEI{T OF DIRECTORS
IN LIEU OF A MEETING

pu¡suant to the provisions of Title 13, V.LC. $ 67b, the undersígned, constituting alt of

the Directors of Sixteeo pt* Corporation (the "CompÐYn), do trereby uuanimously consent to

the actions set forth below as though zuch actions ¡aã ueen taken at a meeting of the Board of

Directors:

l. The Directors hereby approve the terms of a Promissory Noæ and First Priority

Mortgage between the Company and Manal Mohamad Yousef'

2. .Ttre kesident or Vice President are authorized to execute any and all documents

on beb¿lf.of the Corporation that they may deem necessary or appropriaæ to carry out the

;tìtg;tú of the Corporation, including, without liniting tbe generality of the foregoing, the

exdution of a Noæ anO Mortgag" zuUstantiatty in úe form atøched as exhibits hereto.

3. The company agfees to borrow $4,500,000 from Manal Mohamad Yousef in

accordance wíth the terms of the aforesaid Promissory Note'

This written coDsent shall be filed with the minutcs of the Corporation.

DATE: s"pt" v"rúggl.

SD(IEEN PLUS CORFORATION

)

Mohamad
attorney-in-fact, Walæd M. Hamed

\A^o<r¡¡¡,f ì¡^

llämed v-. United & Yusuf¡ De-fs Produelion
:' j 0088365

295-1.412


